
332 

45 CFR Ch. III (10–1–06 Edition) § 310.105 

laboratories which perform, at reason-
able cost, legally and medically accept-
able genetic tests which tend to iden-
tify the father or exclude the alleged 
father. 

§ 310.105 What procedures governing 
guidelines for the establishment 
and modification of child support 
obligations must a Tribe or Tribal 
organization include in a Tribal 
CSE plan? 

(a) A Tribe or Tribal organization 
demonstrates capacity to operate a 
Tribal CSE program meeting the objec-
tives of title IV-D of the Act when its 
Tribal CSE plan: 

(1) Establishes one set of child sup-
port guidelines by law or by judicial or 
administrative action for setting and 
modifying child support obligation 
amounts; 

(2) Includes a copy of child support 
guidelines governing the establishment 
and modification of child support obli-
gations; and 

(3) Indicates whether in-kind or non- 
cash payments of support will be per-
mitted and if so, describes the type(s) 
of in-kind (non-cash) support that will 
be permitted and how such in-kind 
(non-cash) payments will be converted 
into cash equivalents if necessary. 

(b) The guidelines established under 
paragraph (a) of this section must at a 
minimum: 

(1) Take into account the needs of 
the child and the earnings and income 
of the noncustodial parent; and 

(2) Be based on specific descriptive 
and numeric criteria and result in a 
computation of the support obligation. 

(c) The Tribe or Tribal organization 
must ensure that child support guide-
lines are reviewed at least every three 
years. 

(d) The Tribe or Tribal organization 
must provide that there shall be a re-
buttable presumption, in any judicial 
or administrative proceeding for the 
award of child support, that the 
amount of the award that would result 
from the application of the guidelines 
established under paragraph (a) of this 
section is the correct amount of child 
support to be awarded. 

(e) A written finding or specific find-
ing on the record of a judicial or ad-
ministrative proceeding for the award 
of child support that the application of 

the guidelines established under para-
graph (a) of this section would be un-
just or inappropriate in a particular 
case shall be sufficient to rebut the 
presumption in that case, as deter-
mined under criteria established by the 
Tribe or Tribal organization. Such cri-
teria must take into consideration the 
best interests of the child. Findings 
that rebut the guidelines must state 
the amount of support that would have 
been required under the guidelines and 
include a justification of why the order 
varies from the guidelines. 

§ 310.110 What procedures governing 
income withholding must a Tribe or 
Tribal organization include in a 
Tribal CSE plan? 

(a) A Tribe or Tribal organization 
demonstrates capacity to operate a 
Tribal CSE program meeting the objec-
tives of title IV-D of the Act when its 
Tribal CSE plan includes copies of 
Tribal laws and regulations providing 
for income withholding under which: 

(1) In the case of each noncustodial 
parent against whom a support order is 
or has been issued or modified under 
the Tribal CSE plan, or is being en-
forced under such plan, so much of his 
or her income as defined in section 
466(b)(8) of the Act must be withheld as 
is necessary to comply with the order. 

(2) In addition to the amount to be 
withheld to pay the current month’s 
obligation, the amount withheld must 
include an amount to be applied toward 
liquidation of any overdue support. 

(3) The total amount to be withheld 
under paragraphs (a)(1) and (2) of this 
section may not exceed the maximum 
amount permitted under section 303(b) 
of the Consumer Credit Protection Act 
(15 U.S.C. 1673(b)). 

(4) All income withholding must be 
carried out in compliance with all pro-
cedural due process requirements of 
the Tribe or Tribal organization. 

(5) The Tribal CSE agency must have 
procedures for promptly refunding 
amounts which have been improperly 
withheld. 

(6) The Tribal CSE agency must have 
procedures for promptly terminating 
income withholding in cases where 
there is no longer a current order for 
support and all arrearages have been 
satisfied. 
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(b) To initiate income withholding, 
the Tribal CSE agency must send the 
noncustodial parent’s employer a no-
tice using the standard Federal form 
that includes the following: 

(1) The amount to be withheld; 
(2) A requirement that the employer 

must send the amount to the Tribal 
CSE agency within 7 business days of 
the date the noncustodial parent is 
paid; 

(3) A requirement that the employer 
must report to the Tribal CSE agency 
the date on which the amount was 
withheld from the noncustodial par-
ent’s income; 

(4) A requirement that, in addition to 
the amount to be withheld for support, 
the employer may deduct a fee estab-
lished by the Tribe for the employer’s 
administrative costs incurred for each 
withholding, if the Tribe permits a fee 
to be deducted; 

(5) A requirement that the with-
holding is binding upon the employer 
until further notice by the Tribe; 

(6) A requirement that, if the em-
ployer fails to withhold income in ac-
cordance with the provision of the no-
tice, the employer is liable for the ac-
cumulated amount the employer 
should have withheld from the non-
custodial parent’s income; and 

(7) A requirement that the employer 
must notify the Tribe promptly when 
the noncustodial parent terminates 
employment and provide the noncusto-
dial parent’s last known address and 
the name and address of the noncusto-
dial parent’s new employer, if known. 

(c) The income of the noncustodial 
parent shall become subject to with-
holding, at the latest, on the date on 
which the payments which the non-
custodial parent has failed to make 
under a support order are at least equal 
to the support payable for one month. 

(d) The only basis for contesting a 
withholding under this section is a 
mistake of fact, which for purposes of 
this paragraph means an error in the 
amount of current or overdue support 
or in the identity of the alleged non-
custodial parent. 

(e) The provisions of this section do 
not apply to that portion of a child 
support order that may be satisfied in 
kind. 

(f) Tribal law must provide that the 
employer is subject to a fine to be de-
termined under Tribal law for dis-
charging a noncustodial parent from 
employment, refusing to employ, or 
taking disciplinary action against any 
noncustodial parent because of the 
withholding. 

§ 310.115 What procedures governing 
the distribution of child support 
must a Tribe or Tribal organization 
include in a Tribal CSE plan? 

A Tribe or Tribal organization dem-
onstrates capacity to operate a Tribal 
CSE program meeting the objectives of 
title IV-D of the Act when its Tribal 
CSE plan includes the following re-
quirements: 

(a) In cases where families receiving 
services from the Tribal CSE program 
are receiving Temporary Assistance for 
Needy Families (TANF) assistance 
from the State, collected child support 
must be distributed consistent with 
section 457(a)(1) of the Act; 

(b) In cases where families receiving 
services from the Tribal CSE program 
are receiving TANF assistance from a 
Tribal TANF program and formerly re-
ceived assistance under a State pro-
gram funded under title IV-A, child 
support arrearage collections must be 
distributed consistent with section 
457(a)(2) of the Act; 

(c) In cases where families receiving 
services from the Tribal CSE program 
are receiving TANF assistance from a 
Tribal TANF program and have as-
signed their rights to child support to 
the Tribe, collected child support up to 
the amount of Tribal TANF assistance 
received by the family may be retained 
by the Tribe, and any collected child 
support in excess of the amount of 
Tribal TANF assistance received by the 
family must be paid to the family; 

(d) In cases where families receiving 
services from the Tribal CSE program 
formerly received Tribal TANF assist-
ance and assigned their right to child 
support to the Tribe, collected child 
support above current support may be 
retained by the Tribe as reimburse-
ment for past Tribal TANF assistance 
payments made to the family for which 
the Tribe has not been reimbursed, and 
any collected child support in excess of 
the amount of unreimbursed Tribal 
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